BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

KYNAN SPETHMAN, )
) DOCKET NO.: | T-2001-3
Appel | ant, )
)
-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAWY
THE DEPARTMENT OF REVENUE ) ORDER and OPPORTUNI TY
OF THE STATE OF MONTANA, ) FOR JUDI Cl AL REVI EW
)
Respondent . )

The above-entitled appeal was heard on August 5, 2002,
in the Gty of Mssoula, Mntana, in accordance with an
order of the State Tax Appeal Board of the State of Montana
(the Board). The notice of the hearing was duly given as
required by | aw

The Appellant, Kynan Spethnman, presented testinony in
support of the appeal. The Departnent of Revenue (DOR),
represented by Tax Program Specialist Jim MKeon, presented
testinmony in opposition to the appeal. Testinmony was
presented and exhibits were received.

M. Spethman is the appellant in this proceedi ng and,
therefore, has the burden of proof. Based on the evidence
and testinmony, the Board finds that the decision of the

Departnent of Revenue shall be affirned.



STATEMENT OF THE | SSUE

The Appellant argues that he tinmely filed Montana
i ndividual income tax returns with the Departnent for tax
years 1998 and 1999, reporting the sane adjusted gross
income to the Departnent as he reported on his federal
incone tax return, thereby neeting his filing requirenent
with the Departnent for the years under review

The Departnent’s position is that the Appellant failed
to properly report his “gross inconme” on the tax returns he
filed for tax years 1998 and 1999.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. Al parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The Appellant currently resides in Mssoula,
Mont ana. For the tax years in question, M. Spethman filed
tax returns with the Departnent of Revenue (DOR) indicating
that he had been a full-year resident of Montana.

3. M. Spet hman acknowl edges that he was enpl oyed and
recei ved paynent for such enploynent during the tax years in
guesti on.

4. During the tax years in question, M. Spethman was

enpl oyed by Stinson Lunber Conpany of Bonner, Montana.



Stinmson Lunber Conpany issued Form W2 (Wage and Tax
Statenent) to the DOR and to M. Spethman, reporting wages
paid to the Appellant of $26,686.63 in 1998 and $28,676.72
in 1999. Form W2 also reported that $843.51 of Montana
incone tax had been withheld from the Appellant’s wages in
1998 and that $944.32 was wi thheld in 1999.

5. M. Spethman tinely filed his 1999 Montana
i ndi vidual incone tax return with the DOR  Attached to the
return was a W2 form issued by Stimson Lunber Conpany,
reporting that the Appellant had received wages totaling
$28,676.72 in 1999. On his tax return, M. Spethnan
indicated that he had received $0.00 in wages, and also
reported a federal and state gross incone of $0.00. He
requested a refund of $944.32, the anount of Mntana income
tax wthheld fromhis earnings in 1999.

6. The Appellant’s 1999 return cane to the auditing
function’s attention during t he course of routine
exam nati on. On May 18, 2000, the DOR adjusted the
Appellant’s 1999 return to include the wages from Stinson
Lunber in the conputation of his 1999 taxable incone.

7. In a June 17, 2000 letter to the DOR M. Spethman
guestioned the DOR s authority to revise his return and
requested a copy of the Mntana Code authorizing such

action. Additionally, he requested the DOR assessnent



docunents relating to the issue and the signature of the
person who nmade the assessnent.

8. In a letter dated July 17, 2000, Denise Beckstrom
the originating auditor, responded to M. Spethman’s June 17
letter. She provided references to Sections 15-30-102 and
15- 30- 145, MCA Section 15-30-102, MCA, provides that all
i ncone, except that expressly exenpted, shall be included
and considered in determning the net incone of taxpayers
Section 15-30-145, MCA, provides authority for the DOR to
revise any return of a taxpayer which it finds to be
i ncorrect. Ms. Beckstrom also stated that she had revi ewed
the subject 1998 and 1999 tax returns and had concl uded t hat
M. Spet hman  had not correctly calculated his tax
liabilities. Ms. Backstrom calculated a 1998 tax due of
$1,292. 97 and a 1999 tax due of $359. 58.

9. M. Spethman responded to Ms. Backstrom by letter
dated August 16, 2000, referencing Section 15-30-111, MCA,
whi ch contains the definition of adjusted gross inconme. M.
Spet hman asserted that he clainmed the same gross income on
both his federal and his Mntana return, in accordance wth
hi s understanding of the above statute. He al so took issue
with the fact that the DOR's July 17, 2000 was unsigned

because “in matters |ike these soneone needs to sign their



names to their letters, otherwi se they are bootl eg docunents
t hat anyone coul d make up.”

10. DOR representative Denise Backstrom responded by
letter dated Septenber 7, 2000. She cited Internal Revenue
Service Code 61 and its definition of gross incone. She
enphasi zed that this general definition clearly states
conpensation for services perfornmed is considered gross
i ncone. The 1998 and 1999 W2 statements from Stinson
Lunmber Conpany indicate that wages were paid to M. Spethnman
during those years and that those anounts should have been
entered on the wage line, line 6, of his Mntana tax returns
as inconme. She also informed M. Spethman of his appeal
rights.

11. M. Spethman responded on Cctober 24, 2000. The
essence of this letter was Spethman’s assertion that he had
not received taxable incone and that he had abided by the
letter of the law in reporting identical amunts of incone
(zero) on both his federal and Montana returns.

12. On Novenber 3, 2000, M. Backstrom sent M.
Spet hman anot her notice of tax due for 1998 ($1,324.47) and
1999 ($374. 86).

13. Correspondence ensued between the DOR and M.
Spet hman. M. Spethman continued to request DOR assessnent

docunents, policies, procedures and rules pertaining to this



I ssue. The DOR continued to assert that it had conplied
with his request for information and that his wages from
Stinmson Lunber constitute taxable incone.

14. On May 7, 2001, M. Spethman filed a Request for
| nf or mal Revi ew, Form AB- 26, wth the DOR stating
“Departnment of Revenue is incorrect in their position.”

15. Only July 5, 201, the DORs Ofice of D spute
Resol ution received the Appellant’s file for the purpose of
schedul i ng and conducting a hearing on the matter.

16. An initial conference was conducted on August 3,
2001 by Howard Heffelfinger, DOR hearing exam ner. A
hearing date of Septenber 18, 2001 was established. \V/ g
Heffelfinger directed the DOR to provide M. Spethnman with a
copy of the assessnent of tax liability no later than August
13, 2001. The DOR s Statenent of Adjusted |Incone Tax
Liability was mailed to M. Spethman on August 17, 2001.

17. The Appellant requested, and was granted, a
post ponenent of hearing until Septenber 24, 2001.

18. The DOR hearing exam ner, David O sen, issued his
Fi ndi ngs of Fact, Conclusions of Law, Opinion, and Oder on
Septenber 27, 2001. He found the DOR s assessnment to be
correct.

19. M. Spethman appeal ed that decision to this Board

on Cctober 26, 2001, stating: “ . . . | believe | have



valid grounds for an appeal and relief from the state. I
believe the state did not act with-in (sic) the bounds of
the law and wi sh to appeal there (sic) decision. . .~

20. A hearing before this Board was held on August 5,
2002 in M ssoul a, Mntana.

TAXPAYER S CONTENTI ONS

The thrust of M. Spethman’s argunent in this
matter lies in his interpretation of Section 15-30-111, MCA
whi ch defines adjusted gross incone for Montana individua
income tax purposes as “the taxpayer’'s federal incone tax
adjusted gross incone as defined in Section 62 of the
I nternal Revenue Code of 1954. . .” and Section 15-30-101,
MCA, defining gross inconme as “the taxpayer’s gross incone
for federal incone tax purposes as defined in Section 61 of
the Internal Revenue Code. . 7 \V/ g Spet hman’ s
interpretation of these statutes is that an individual’s
Montana tax liability is exactly the sane as the federal tax
lTability. Since he recorded zero dollars in incone on his
federal return for tax years 1998 and 1999, he recorded zero
dollars on his Montana returns for those years as well.

Additionally, his wunderstanding of the instructions
acconpanying the incone tax return form (“for line 19, enter
the amount on line 23 of your federal 1040 . . ., lines 6-

18, enter all itenms of incone you reported on your federa



income tax return led himto the conclusion that the
anount of inconme reported on the federal and state returns
be identical.

M. Spethman did not provide an explanation as to why
he entered zero dollars as incone on his federal and state
returns when his W2 statenents from Stinmson Lunber Conpany
i ndicated that he did receive wages in 1998 and 1999.

He also took issue with the DOR s repeated failure to

provide himw th a signed assessnent.

DOR S CONTENTI ONS

The DOR s position regarding the <charge that it
continually failed to provide M. Spethman with a signed
assessnment is that this is a secondary issue. The critica
issue is what constitutes gross incone and what is taxable to
Mont ana.

DOR Exhibit 1 contains a five-page docunent dated August
17, 2001 which outlines the subject assessnent. M. MKeon
defines an assessnent as “a notice of change in the return.

a statenment of account is a notice of assessnent. A
statenent of account was sent to M. Spethman, notifying him
that a change was made on his tax return as authorized by
law.” (State Tax Appeal Board hearing, August 5, 2002).

I

Il



He testified that the DOR does have the authority,
provided in Section 15-30-145, MCA, to adjust a return upon
di scovery of discrepancies, errors or om ssions.

M. MKeon stated that M. Spethman did receive an
assessnment as a result of the filing of his 1999 Mntana
i ndi vidual incone tax return. Upon receipt of the 1999
return, M. Spethman’s return was entered into the DOR s data
entry system and was subjected to a nmathematical cal cul ati on.
An error resolution sheet was generated due to the fact that
M. Spethman did not report any gross incone. The error
resolution sheet was manually reviewed by an auditor, Denise
Backstrom Ms. Backstrom adjusted the return and notice was
given to M. Spethman of the change.

The anmount due and owing is $1,404.81 for tax year 1998
and $399.84 for tax year 1999 (DOR Exhibit A).

DOR Exhibit A contains a copy of M. Spethman’'s 1997
Mont ana | ndi vidual |Inconme Tax return. For that tax year, M.
Spethman did report his gross incone and earned wages and
paid tax on it. In 1997, M. Spethman reported a wage
corresponding to that reported by Stinmson Lunber Conpany on
its W2 formprovided to the DOR ($12, 164. 56).

For the tax years in question, M. MKeon pointed out

that it is erroneous to entertain the belief that the



definition of adjusted gross incone, found in Section 15-30-
111, MCA, is what is reported on the federal return. Rather,
that statute provides that adjusted gross incone is the
taxpayer’s federal incone tax adjusted gross incone as
defined in Section 61 of the Internal Revenue Code (IRC).
Sections 61 of the IRC defines gross incone as, anong other
t hi ngs, conpensation for services performed. M. Spethman' s
income is conpensation for services performed and a W2 was
i ssued by his enployer stating the anmount of conpensation he
received. This incone is what should be reported on line 6 of
t he Montana individual income tax return.

According to his 1998 W2 form M. Spethman earned
$26, 686. 63. M. Spethman did neet the incone thresholds
requi red by Section 15-30-142, MCA, which requires a taxpayer
to file a Mntana return if he or she neets the filing
requirenents. The DOR s position is that the $26,686.63
reported by Stinmson Lunber Conpany as wages paid to M.
Spethman is gross incone, not what was reported on his

federal return. Smlarly, for 1999, M. Spethnman reported

zero dollars on |line six of his Mntana return (wages,
sal ari es, tips, etc.). Hs 1999 W2 form reported
$28, 676. 72.

The DOR adjusted both the 1998 and 1999 returns to

reflect the proper anmount of gross inconme, allowng M.
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Spethman one exenption for a single individual and the
standard deduction to arrive at a corrected tax liability for
t hose years.

M. MKeon requested that tax year 2000 be included in
the present proceedings as M. Spethman’s return for that tax
year is also out of conpliance. Upon M. Spethman’s
objection to the inclusion of tax year 2000 in the present
case, the Board denied the request.

BOARD S DI SCUSSI ON

The Board finds nerit in the DOR s position that the
proper gross incone to be reported on a Mntana i ndividual

tax return is not sinply the anmpbunt reported on the federal

return. Clearly, the gross incone to be reported on a
Montana return is that inconme which is defined in Section
15-30-101 (7), MCA, and 26 U S.C. 61. There is no question
that M. Spethman’s wages, reported to himand to the taxing
authorities by his enployer via the W2 forns, constitute
t axabl e conpensation for services perforned.

Regarding M. Spethman’s contention that the DOR
repeatedly failed to provide him wth a signed assessnent,
the Board finds it unfortunate that the DOR waited so |ong
to provide him with the August 17, 2001 Statenent of
Adj usted Tax Liability which outlined the adjustnents nmade

to the W2 incone to arrive at the corrected tax liability
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at issue here. If this docunent had been placed in M.
Spethman’s hands early in the proceedings, it mght have
gone a long way towards easing his frustration with the
entire process. However, the Board finds that M. Spethnman
did receive a conplete and accurate description of the basis
for the additional tax liability and that his appeal options
were not conprom sed.

CONCLUSI ONS OF LAW

1. 8§15-2-302, MCA. Direct appeal from departnent

decision to state tax appeal board — hearing. (2)(a) Except

as provided in subsection (2)(b), the appeal is nade by
filing a conplaint wwth the board within 30 days follow ng
recei pt of notice of the departnent’s final decision.

2. 8§15-30-101 (7), MCA. “Goss inconme” neans the

taxpayer’s gross incone for federal incone tax purposes as
defined in section 61 of the Internal Revenue Code of 1954
(26 USC 61) or as that section my be Ilabeled or
anmended. .”

3. 815-30-102, MCA Construction of net incone.

The net incone required to be shown on returns under this
chapter and taken as the basis for determning the tax

hereunder . . .includes all 1incone except what has been

expressly exenpted under the constitution of this state or

the constitution or laws of the United States shall be

12



included and considered in determning the net incone of

taxpayers with the provision of this chapter. (Enphasis

supplied.)

4. U.S C._ 8§ 61. Goss incone neans all incone from
what ever sources derived, including, but not limted to,
conpensation for services . . . (enphasis supplied).

5. 815-30-145 (1), MCA. Revision of return by

departnent — statute of limtations — exam nation of records

and persons. If, in the opinion of the departnent, any

return of a taxpayer is in any essential respect incorrect,
it my revise the return
6. The appeal of the taxpayer is hereby denied and the
deci sion of the Departnent of Revenue is affirned.
11
11
11
11
11
11
11
11
11
11
11
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that the subject assessnent 1is
properly due and ow ng.

Dated this 19th day of August, 2002.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

M CHAEL J. MJULRONEY, Menber

NOTI CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.

14



CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 19th day
of August, 2002, the foregoing Oder of the Board was served
on the parties hereto by depositing a copy thereof in the
US Mils, postage prepaid, addressed to the parties as
fol |l ows:

Kynan Spet hman
2312 West Summt Drive
M ssoul a, MI 59803

Ji m McKeon

Tax Program Speci al i st
Departnent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, MI 59620

DONNA EUBANK
Par al egal
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